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PILBARA PORT ASSETS (DISPOSAL) BILL 2015 

Committee 

Resumed from 22 September. The Deputy Chair of Committees (Hon Liz Behjat) in the chair; 
Hon Michael Mischin (Attorney General) in charge of the bill. 

Clause 20: Minister may make transfer orders — 

Progress was reported after the clause had been partly considered. 

Hon KATE DOUST: Before we rose when we were in committee, I think Hon Lynn MacLaren had just risen to 
her feet to move the amendment standing in her name. 

The DEPUTY CHAIR: No, they have not been moved. There was discussion on clause 20, but the amendment 
standing on the notice paper had not yet been moved. 

Hon KATE DOUST: Then I might leave it to Hon Lynn MacLaren’s colleague to move the amendment in her name. 

Hon ROBIN CHAPPLE: I apologise for Hon Lynn MacLaren not being here today. Unfortunately, she is away 
on urgent parliamentary business, as I was last week, so I will pick up where she left off. We are dealing with 
clause 20 and my understanding is that we have dealt with the first amendment, which was voted on and negated. 

The DEPUTY CHAIR: No, you are wrong. The question is that clause 20 do stand as printed. There was some 
discussion on clause 20. Nothing in relation to clause 20 has been moved other than me moving that the clause 
do stand as printed. It is my advice that amendments 10/20 and 11/20 are to be moved. Hold that thought, 
Hon Robin Chapple; you might like to talk about clause 20. 

Hon ROBIN CHAPPLE: In that case, we will deal with clause 20 as articulated in the bill. I turn to the 
recommendations of the committee. The committee found that two aspects in certain parts of clause 20—I am 
going backwards now, because I was moving ahead, having thought — 

The DEPUTY CHAIR: We can rewind if you like, Hon Robin Chapple. I might be able to help you out. If we just 
go back about 10 sentences—I apologise for not doing this correctly in the first place—apparently we dealt with the 
amendments at clause 20 and they were both negatived. The question is that clause 20 do stand as printed. 

Hon ROBIN CHAPPLE: My understanding is that the first part of the amendment to clause 20 was dealt with, 
but not the second. 

The DEPUTY CHAIR: Amendments 10 and 11 were put cognately and both negatived, so the question is that 
clause 20 do stand as printed. 

Hon KATE DOUST: You have lost me, Madam Deputy Chair; I am not sure where we are at. Were both those 
amendments put and defeated? 

The DEPUTY CHAIR: Yes, but we are still on the question that clause 20 do stand as printed. 

Hon KATE DOUST: I might ask some questions then. 

The DEPUTY CHAIR: Please do. 

Hon KATE DOUST: Given that clause 20 deals with the transfer orders, I will ask a couple of questions, 
because this is referred to in the thirty-third report of the Standing Committee on Legislation. Clause 20(3) 
states that a transfer order may specify persons or things by reference to schedules, and it goes on to detail 
some things. Can the minister give us examples of the types of things that might be listed in that transfer 
order? 

Hon MICHAEL MISCHIN: I think I addressed much of this on the last occasion. The transfer order would 
indicate the category of asset with some sufficient specificity, such as motor vehicles of a particular type, or 
whatever it happens to be. The schedules would detail the nature of the specific assets, so it may identify the 
vehicles through their registration numbers and so on. The transfer order would be of a more generic kind, 
indicating the nature of the asset that is being transferred. The schedules sitting under that explain, for the 
purposes of auditing, that the types of asset would be more detailed and that is the reason it would not be 
appropriate to include them in the Government Gazette. They could be quite voluminous and very detailed, 
and therefore it would be inappropriate to identify them in a publication such as the Government Gazette, 
rather than making them available as required under subclause (3)(b). 

Hon KATE DOUST: I also want to look at clause 20(2), which refers to the transfer time; the timing issue 
was referred to a couple of times. Just bear with me, minister, because it has been a couple of weeks since we 
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dealt with this and I am not sure whether I was here when Hon Lynn MacLaren dealt with her two 
amendments. I just want to know whether this is a standard provision or why, in this particular circumstance, 
the listing of the timing of the transfer is so significant in this part of the bill. Why does the timing have to be 
specified? 

Hon MICHAEL MISCHIN: We are talking about a transfer from the Pilbara Port Authority to its subsidiary. 
It may be that the date is unascertainable at the time that the contracts are being drawn and negotiated, but 
a date needs to be set for the effective date of transfer of the assets. The most sensible place to put it seemed 
to be in the transfer order. 

Hon KATE DOUST: I thank the minister for that. Having looked at what is in the committee report on this 
particular clause, I saw that the committee raised some very interesting matters around the transparency of 
these arrangements and questioned whether all that information would be made publicly available. Clause 20 
provides that in a similar way to what we dealt with in earlier bills, such as the Perth Market (Disposal) Bill 
2015. Individuals would be able to access information at a particular place and time—all that sort of stuff—
but details will be arranged that will not necessarily be made public in the Government Gazette; they will be 
able to be accessed only in those other circumstances. This goes to the issue of transparency, around which 
there has been a lot of concern under this government. I note today that the Auditor General tabled yet another 
report about information to questions being provided by a particular minister. In terms of what is in the public 
interest, why is the government not prepared to make all this information available via the 
Government Gazette so that any member of the public, if they so choose, could access that information freely 
without having to go to a particular place and make quite separate arrangements to access information?  

Hon MICHAEL MISCHIN: I have already addressed all this at length on the last occasion and now. 

Hon ROBIN CHAPPLE: Please clarify this for me if I am reading this wrongly, minister, but I am 
concerned that we are discussing a process whereby the transfer order may reference schedules that need not 
be published in the Government Gazette, but must be made available for public inspection at specific times at 
specific places. One assumes that will be via a regulatory process; is that correct? 

Hon MICHAEL MISCHIN: I have already said that it will be published online. 

The DEPUTY CHAIR: Hon Robin Chapple, take your seat. I cannot have two members on their feet at the 
same time. 

Hon ROBIN CHAPPLE: Following on from that — 

Point of Order 

Hon KATE DOUST: It is just getting really hard to hear what is happening. It is hard to hear what the minister 
is saying. I appreciate that my colleague has issues anyway, but perhaps if the minister could repeat what he said 
before Hon Robin Chapple rises to his feet, we in the front row will find out what is going on. 

The DEPUTY CHAIR (Hon Liz Behjat): The minister was responding to a question and Hon Robin Chapple was 
also on his feet. I could not have two members standing, so I drew his attention to that. The minister has the call. 

Committee Resumed 
Hon MICHAEL MISCHIN: As I said on the previous occasion when discussing the gazettal of these materials 
at length, it is not appropriate that the level of detail that is being sought be published in the Government Gazette 
as opposed to being made available. The legislation specifies that certain information shall be made available 
and, as I already indicated, it is intended that it be published and made available online. I am not sure how much 
more transparent Hon Robin Chapple wants the process to be. I went through all this on the last occasion. I do 
not intend to repeat any of those answers in future. Please review Hansard of the previous occasion. I have been 
through this. 
Hon ROBIN CHAPPLE: I apologise to the minister because, unfortunately, I was away on urgent 
parliamentary business. I reviewed Hansard, as the Attorney has suggested, and there is still, in my mind, a lack 
of clarity. Clearly, we have dealt with the recommendations of the committee in the amendments moved by my 
colleague Hon Lynn MacLaren. But again, the committee, of which I was part, found that the process outlined in 
clause 20(3) of the Pilbara Port Assets (Disposal) Bill 2015 avoids the scrutiny of Parliament by providing that 
the contents of the transfer order may be set out in a schedule that is neither published in the 
Government Gazette nor tabled in the house of Parliament. The minister said that this will be available online 
publicly, yet our committee found a different position. Can the minister reconcile those different positions? 
Hon MICHAEL MISCHIN: Yes. The committee was wrong. We take a different view. The committee wanted 
certain material and potentially voluminous schedules of detailed descriptions of assets tabled in Parliament, or 
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gazetted, or both. The government does not consider using the Government Gazette for those purposes as either 
necessary or appropriate. As for the scrutiny of Parliament, if someone is interested in it, they can look it up, or if 
someone wants particular documents tabled, by all means they can request them, but it should not be necessarily 
mandated by the legislation. It is unnecessary to do so. The committee took a particular view. I have explained 
the reasons that the government takes a different view, but it was also specified in the legislation that the transfer 
orders schedules need not be published, but must be made available. We will have to agree to differ. 
Hon ADELE FARINA: Clause 20(3)(b) states that the transfer order needs to be available for only six months 
after the day on which the transfer order is published in the Government Gazette. The minister has made 
a statement that it will be available online. Will it be available online for only six months or will it be 
permanently available online? 
Hon MICHAEL MISCHIN: The transfer order will specify the time frame. 
The DEPUTY CHAIR: Hon Robin Chapple did not hear that. The answer from the minister was that the 
transfer order would specify the time frame. 
Hon ROBIN CHAPPLE: Thank you. 
Hon ADELE FARINA: If the transfer order will specify the time frame, is the minister referring to the time 
frame for which the information will be publicly available? 
Hon MICHAEL MISCHIN: The bill specifies that it must be available for at least six months. The Treasurer 
has made a commitment that the documentation will be available online for examination. It is up to him whether 
it will be for longer than that or for the transfer order to specify longer than that, as the need arises. 
Hon ROBIN CHAPPLE: Touching on that, my understanding is that the committee noted that clause 20(7) 
makes it a legislative requirement for the minister to consult each relevant official before making a transfer order 
with a schedule as described for the purposes of facilitating the recording of the registration of documents. Who 
are the relevant officials and can the number of them be broadened or narrowed; and by what method do we 
establish the relevant officials? 
Hon MICHAEL MISCHIN: “Relevant official” is defined in clause 25(1). 
Hon KATE DOUST: The question I have relates to clause 20(8), which refers to how the minister may amend 
a transfer order or a schedule for a transfer order, but only before the transfer time; and with the consent of the 
transferee. Can the minister provide us with examples of the circumstances in which that might happen? 
Hon MICHAEL MISCHIN: It is a precaution in case something is missed between the publication of the 
transfer order and the transfer time in the order. It allows for an amendment and a tweaking of the order 
accordingly.   
Hon ROBIN CHAPPLE: I refer to my previous question to the Attorney General to which he responded by 
saying that it was subject to clause 25. Clause 25(1)(d) reads — 

any other person authorised by a written law to record and give effect to the registration of instruments 
or documents relating to transactions affecting any estate or interest in land or any other property. 

To me, that provision is fairly broad. Having said that the decision on clause 20(7) makes it a legislative 
requirement, the minister has pointed me to clause 25, “Registration of documents”. Can the minister please 
outline the other persons who may or may not be authorised by a written law to record and give effect to the 
registration of instruments or documents relating to transactions affecting any estate or interest in land or any 
other property? I am concerned about “any other property”. It is a clause we are coming to, but the minister has 
related it to my concerns about clause 20(7). 
Hon MICHAEL MISCHIN: Firstly, as I understood it, the member was not concerned about clause 20 but was 
asking about the definition of “relevant official”. I pointed out that “relevant official” is defined in the legislation 
under clause 25(1). Of course, if the member reads that provision he will see that it refers to officers of the state 
who may be required to register certain instruments in particular ways; the obvious one, of course, is the 
Registrar of Titles. It may be that, on the transferring of a vehicle, licensing authorities need to be informed of 
the transfer. It may be that if there is an encumbrance on a particular asset that some statutory instrument 
requires notification and registration of in a particular way, it will be embraced by paragraph (d). A variety of 
potential assets are involved and a variety of potential registrations may be required. This provision is a catch-all 
to include a necessity to notify the relevant officials. Can I give the member an exhaustive list? No, I cannot. 
That is the reason for this catch-all provision—to accommodate the necessity to inform other officials so that 
they can carry out their functions effectively. It is not simply a very broad range; I cannot tell the member the 
specific public officials concerned, but if he reads paragraph (d), he will see that it states “any other person 
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authorised by a written law to record and give effect to the registration of instruments”, and so on and so forth; 
so it is a particular functionary who needs to be informed. 
Hon SALLY TALBOT: I have a couple of questions on this clause. This is the first time I have spoken to this 
bill during the committee stage, and it occurs to me that the minister may be able to inform us about the 
proposed nature of the regulations as they relate to clause 20. I just heard the minister’s response to 
Hon Adele Farina about the matter in the explanatory memorandum about the six-month period within which the 
secondary documentation has to be made available. I understood that his response was that each transaction and 
each transferral will contain its own time line and information about that time line will be published as part of 
each individual transfer order. Can the minister give the chamber any idea about what the regulations relating to 
this clause in general, but particularly to subclause (3), might require? For example, might we see in the 
regulations that a standard template is to be applied in certain cases so that if a third party comes to the 
examination of a transfer order cold, as it were, they will be able to look at the regulations and see what the 
nature of the information available will be and how long that information is going to be made available for? 
Hon MICHAEL MISCHIN: I am informed that no regulations are contemplated for these matters. A standard 
instrument that has been used in the past to give effect to what is a routine mechanical process will be used in 
this case to transfer assets from the Pilbara Ports Authority to a subsidiary of that authority; it is an 
intergovernmental transfer between two agencies and there is no need to prescribe any particular type of order by 
way of regulation. 
Hon SALLY TALBOT: Certainly clause 20 refers only to intergovernmental transfer orders. 
Hon MICHAEL MISCHIN: It refers to a transfer from the Pilbara Ports Authority to a wholly owned 
subsidiary of the authority, pending its transfer elsewhere. 
Hon SALLY TALBOT: Madam Deputy Chair (Hon Liz Behjat), there is a problem with the sound in here, 
I think, today. I do not have any challenges with my hearing, but it is extremely difficult to hear. I wonder 
whether we could ask for some technical person to — 
The DEPUTY CHAIR: It is not on at the moment. Minister, perhaps we could just try now. Is it on? 
Hon MICHAEL MISCHIN: Testing, testing. Is that better? 
Hon SALLY TALBOT: Start at the beginning! 
Hon MICHAEL MISCHIN: I just moved it from there! Is that okay? All right. 
Hon SALLY TALBOT: At the risk of having not heard a key part of the minister’s previous answer — 
The DEPUTY CHAIR: Now the member’s microphone is not on. It is now. 
Hon SALLY TALBOT: I am still not clear that the transfer orders covered by clause 20 appear to exclude some 
possible transfer orders, in situations in which a transfer order is made to something that is not a wholly owned 
subsidiary. Is that what the minister is informing us? 
The DEPUTY CHAIR: Minister, in your biggest outdoor voice! 
Hon MICHAEL MISCHIN: Thank you! My pleasing baritone voice is echoing through the chamber! 
There are three stages to the process. Firstly, for a ministerial order under clause 10, the member will see that 
clause 20 is predicated on it being for the purposes of a clause 10 disposal under this bill, which is the trigger to 
commence the process. Secondly, transfer orders under clause 20 transfer the assets, rights and liabilities from 
the Pilbara Ports Authority to its wholly owned subsidiary; the assets can be motor vehicles through to 
paperclips, I suppose, and everything in between, and all sorts of assets as necessary. The last stage is the 
completion of the divestment in which the proceeds of the transaction are paid—the shares and subsidiaries are 
sold, leases of land are granted and the like. Clause 20 simply deals with the consequence of the initial trigger 
order made under the provisions of clause 10. 
Hon SALLY TALBOT: The reference in clause 20(1)(b) is puzzling, at least to me, if not to others, as it 
states — 

any asset or liability that, by operation of section 21, is to be transferred from the Authority, an 
associated agency, a corporate vehicle or the State as specified in the order… to the Authority, 
a corporate vehicle or a private entity as specified in the order … 

That seems to clearly suggest that an asset could be transferred to a private entity, which does not seem to be 
covered by the Attorney General’s previous remark that the orders were only for intra-government transfers. 
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Hon MICHAEL MISCHIN: I am informed that that provision is to permit that if necessary but the scheme will 
ultimately be that the transfer will be to the subsidiary and then the shares in that subsidiary will be sold as part 
of the divestment. This provision is an interim stage for that process to identify what will ultimately be subject to 
divestment under the disposal of the assets. The option is there for a private entity, but it is unlikely to be 
necessary. The subsidiary will take over those particular assets and then shares in that subsidiary will be sold. 
Hon SALLY TALBOT: In that case, why is reference made in clause 20(1)(b) to “a private entity as specified 
in the order”? If the Attorney General is saying that this provision is to cover every conceivable contingency, is 
the implication that there could be a reference in the order to the divestment of shares to a private entity in the 
wholly owned subsidiary? That seems to me to be slightly extraordinary if that is what the Attorney General is 
indicating. 
Hon Michael Mischin: Is the member talking about the transfer of the asset? 
Hon SALLY TALBOT: The clause refers to an asset or liability that — 

is to be transferred from the Authority, an associated agency, a corporate vehicle or the State as 
specified in the order to the Authority, a corporate vehicle or a private entity as specified in the order … 

This asset is being transferred from the authority to a private entity. However, in his last answer, I think the 
Attorney General indicated that he could not currently conceive of any scenario in which the asset would be 
transferred to a private entity because the government’s intention is to effect the transfers to wholly owned 
subsidiaries. They could then have their own processes for presumably a capital raise or a share raise to onsell to 
the private market. I ask the Attorney General why reference is made to a private entity. 
Hon MICHAEL MISCHIN: The purpose of the drafting in this fashion was to provide for maximum flexibility 
to effect the intent of the section 10 order that triggers the process. I am informed that there is no contemplation 
in current or imagined circumstances in which, to give effect to that, there would be a transfer to a private entity. 
However, should that circumstance arise, there is the flexibility to do that in order to give effect, ultimately, to 
the divestment that will be the next stage of the process after this. The scheme, as intended, is that the section 10 
order will form the metes and bounds of the actions that will be taken with the divestment and transfer of the 
assets. The transfer of the assets, whatever they might be, will then be effected through the transfer orders. No 
consideration is involved. It is not a contract for reward, but is to effect the ultimate ability to invest, if you like, 
the subsidiary with the assets that will then be the subject of the sale of shares in that subsidiary to give effect to 
the divestment, and with the limitations that are prescribed under the bills, such as that the land can be leased for 
only so many years and so forth. It is to cover unforeseen potentiality. A variety of mechanisms may be 
necessary in order to minimise the payment of duty for taxation reasons and the like; hence, there is flexibility to 
be able to allow for a transfer to the authority. There could be interim steps, taking assets from one particular 
agency, such as LandCorp, transferring it to the Pilbara Ports Authority and then transferring it to the subsidiary. 
A variety of mechanisms may be necessary to invest the subsidiary with the relevant assets that will be the 
subject of the divestment. I cannot put it any better than that. It is prescribed by the terms of the section 10 order 
and is only an interim step with a view to the divestment taking place by way of negotiation and the purchase of 
shares, ultimately, in the subsidiary. 
Hon SALLY TALBOT: The Attorney General is informing the house that in any conceivable scenario in 2016, 
no application of the part of that clause that refers to a private entity could come into play. I accept that point. 
The Attorney General clearly can, in his hypothetical universe, conceive of a possibility, even under the current 
setup, in which a private entity would become involved. Certainly, down the track, once the transfer order has 
been made to the wholly owned subsidiary so that it then owns the asset, it then onsells to shareholders. Is it then 
subject to the provisions of clause 20? 
Hon MICHAEL MISCHIN: Clause 20’s operation would then be exhausted because the subsidiary has been 
invested with the assets and the shareholding is then disposed of for reward. There is no room to operate the 
transfer order unless, for example, theoretically, some other asset were to be transferred into the wholly owned 
subsidiary. The whole point of this is that within the bounds of the section 10 order, the transaction takes place, 
the subsidiary is invested with the several assets that will form its worth, and the process will go on from there. 
Also, clause 20(1)(b) deals with transfers to the authority, a corporate vehicle or a private entity. Ultimately, 
transfers can be only to a private entity, not from a private entity. The operation of even clause 20(1)(b) is 
limited in various ways. 
Hon SALLY TALBOT: On that point, I totally understand what the Attorney General is saying, but if a wholly 
owned subsidiary were onselling to a private entity, that would still be captured. However, the Attorney General 
is saying that clause 20 is exhausted by the time it gets to the wholly owned subsidiary. At one stage I think the 
Attorney General said that the commodity—the thing that is the subject of the transfer order—could possibly be 
land. Can the Attorney General tell me whether I am on the right track? I am asking: could it be land? 
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Hon MICHAEL MISCHIN: Theoretically, yes. However, the manner in which this transaction will operate is 
that the land will be leased. The non-land assets will be transferred. The act specifically provides for a lease of 
up to 99 years. 
Hon SALLY TALBOT: Leases, presumably, would not trigger the operation of clause 20. 
Hon MICHAEL MISCHIN: Currently, there are leases with users and they would be transferred to the 
subsidiary. Yes, it would be an asset, or fall within the description of an asset or a liability. That would facilitate 
the subsidiary taking over control of the operations. 
Hon KATE DOUST: Coming back to clause 20(3), it states that a schedule need not be listed in the 
Government Gazette, but must be available for public inspection on a business day and at a place. Where would that 
place be, and what happens after that period of six months? If it has not been listed in the Government Gazette and 
the six months have expired, how will people access that information, if they choose to? 
Hon MICHAEL MISCHIN: The physical location will be specified in the transfer order, and it is most likely to 
be the Department of Treasury, wherever it nominates — 
Hon Kate Doust: What was that? 
Hon MICHAEL MISCHIN: At whatever address it happens to be located at the time. I think it is in the 
David Malcolm Justice Centre at the moment, but that might change—not, I expect, in the near future. 
Otherwise, the Treasurer has committed that the schedules will be available for access online. That would be 
outside the public inspection hours specified in the transfer notice and the minimum required by the legislation. 
It would be within the Treasurer’s discretion to allow the material to stay online for more than six months if he 
was so minded. The limitation on the physical inspection is a matter of pragmatism, because an officer would 
need to be available to permit that inspection and to supervise it as necessary and the like. A period of six 
months after the date of the transfer order would seem to provide ample opportunity for anyone with an interest 
to obtain an inspection of it. Otherwise, bearing in mind that this is an interim stage in the process, I would have 
thought that as with other government documents, they will be available through other mechanisms, such as by 
way of request, and possibly even through freedom of information. I have not thought that through, but there 
would be a variety of methods by which people could access the schedules, including requesting them in 
Parliament. 
Hon KATE DOUST: I look forward to seeing whether the documents will be available through FOI. It is 
always an interesting challenge when dealing with this government to access information via that mechanism. 
Subclause (4) states that a business day is a day other than a Saturday, Sunday or public holiday. From memory, 
the Perth Market Authority bill contained a similar provision. Do the ports operate seven days a week? 
Hon MICHAEL MISCHIN: I have not been there personally at those times—I have only ever been there 
during business hours—but I am informed that the ports operate seven days a week, 24 hours a day. However, 
plainly, for the purposes of public inspection of documentation during business hours, it is helpful to specify that 
business hours do not include weekends and public holidays. 
Hon KATE DOUST: I appreciate that. It is mildly amusing, minister, that depending upon the nature of the 
legislation, the nature of the business day changes. For the purposes of this bill, obviously the only acceptable 
days on which interested parties can inspect the books are Monday to Friday. I raise this only because when we 
have dealt with a number of other pieces of legislation, we have constantly been told that we live in 
a 24/7 environment. People who operate in the iron ore sector and companies that access the port operate 24/7. 
However, those people, and other interested parties, will not be able to access this information 24/7 at the 
specified place because that place will operate only during business hours Monday to Friday. I hope that at some 
point we can apply this level of consistency about what is regarded as business days—that is, Monday to 
Friday—to other types of employment. 
Hon MICHAEL MISCHIN: I am delighted to hear that Labor Party policy is that we should reduce shopping 
hours to business days Monday to Friday. 
Hon Kate Doust: I never said that. 

Hon MICHAEL MISCHIN: I am delighted to hear that retail trading hours should be limited to Monday to 
Friday. Isn’t that marvellous! 
Hon Kate Doust: I did not say that. 
Hon MICHAEL MISCHIN: I have to say that I cannot imagine that having access to the schedules made under 
a transfer order is in high public demand and the community is crying out for the opportunity to go into the 
office on weekends and public holidays to look through the schedules. 
Hon Kate Doust: The CCI might want to do that. 
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Hon MICHAEL MISCHIN: If the Chamber of Commerce and Industry or any of the operators at the port—it 
will be rather a small demographic, I suspect, even in the Pilbara—are so keen to look at what the schedules 
involve, they will be welcome to see them, because they will be put online, and they can look at them at two 
minutes past midnight on a Sunday if that takes their fancy. 
Hon Kate Doust: It’s inconsistent. 
Hon MICHAEL MISCHIN: There is nothing inconsistent about it at all. If it is Labor Party policy to trim back 
retail trading hours to business days, I am delighted to hear it! 
The DEPUTY CHAIR (Hon Amber-Jade Sanderson): Order, members! The minister has the call. 
Hon SALLY TALBOT: I have on many occasions drawn the government’s attention to the shortcomings and 
difficulties that are created in the chamber during debate when we are given an explanatory memorandum in 
which the drafters have simply done a cut and paste of clauses of the bill. That is just not helpful. We can almost 
pinpoint the exact moment when the government started to do that. It was when the opposition started to 
complain about the fact that EMs were becoming more and more pared away and rarefied, until I think we ended 
up with quite a lengthy bill that had only a two-page explanatory memorandum. The government then tried to be 
smart and provide EMs that were more lengthy. I take the minister to clause 20(7), which states — 

(7) Before a transfer order is made specifying anything by reference to a schedule, the Minister must 
consult each relevant official to whom a copy of the schedule must be given under section 25(2) 
about the form and content of the schedule for the purpose of facilitating the recording and 
registration of instruments or documents as required by section 25(3)(b). 

The explanatory memorandum states — 
Clause 20(7) requires that the Minister consult with the officials listed in clause 25(2) regarding the 
form and content of the schedule prior to issuing a transfer order for the purpose of facilitating the 
recording and registration of instruments and documents. 

That is about as informative as the back of a Cornflakes packet. 
Hon Adele Farina: The Cornflakes packet is better! 
Hon SALLY TALBOT: The Cornflakes packet is more informative, yes—Hon Adele Farina is absolutely right. 
I am no wiser about this bill from reading the explanatory memorandum, and I ought to be. 
Hon Michael Mischin interjected. 
Hon SALLY TALBOT: I am making a serious point, minister, so do not be smart about it. Anybody who 
bothers to pick up an explanatory memorandum and study it in detail should be able to acquire more information 
or knowledge from the explanatory memorandum than they can acquire from the bill. That is what an 
explanatory memorandum should provide. This explanatory memorandum is just a cut and paste of most of the 
clauses of the bill. That leads me to ask the minister why the word “consult” has been used. I understand the job 
that the officials who are listed in clause 25 have to do. However, can the minister outline what the process of 
consultation with those officials might consist of? 
Hon MICHAEL MISCHIN: Sometimes the provisions of bills are so self-evident that no further explanation 
could possibly be given to make them any clearer. I am sorry if Hon Sally Talbot is having trouble with that one, 
but “consult” means consult. It is a mechanical process and it can be as simple as providing a copy of the draft in 
order to determine whether there is sufficient specificity for the purposes of that official to be able to give effect 
to that official’s function and to seek suggestions about how an asset ought to be described and the like. There is 
nothing complicated about it. Government officers do it all the time. Consultation can be as simple as phoning 
someone or providing briefing notes. There is a variety of mechanical ways that it can be addressed. It is not 
really something that ought necessarily be the subject of further exposition in an explanatory memorandum about 
how the legislation is meant to work. 
Hon SALLY TALBOT: I think the Attorney General has disproved his own point. “Consult” could mean 
a variety of things and he has just enlightened the chamber considerably about what “consult” is supposed to 
mean in the context of clause 20. My query is about the two-way traffic between the agency that is doing the 
consultation and the officials. I understand what the Attorney General is saying. I can draw a parallel with what 
one might do as a private citizen involved in the transfer of property. I do not go to a lawyer to give that lawyer 
a document and say, “Do you think this is okay? I am using statutory forms and templates.” I go to a lawyer, 
a conveyancing person, a property settlement agent or whatever they are called—that variety of people—to get 
something signed, but I do not have much input into what that document is. I think the Attorney General is 
indicating that there is no template on which the advice of these officials may well be sought. The 
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Attorney General is making a face, which, of course, Hansard cannot document. It is not consultation in the 
sense of seeking advice. 
Hon MICHAEL MISCHIN: That is what the word means. I suppose it is difficult for Hansard to pick up what 
boggling looks like. “Consult” means consult. It is an ordinary English word that means to seek advice and 
iterations of that nature. It is to seek the advice of relevant officials. I do not see that the explanatory 
memorandum, short of reproducing the dictionary, can help the honourable member much more. The clause 
means what it states. It requires consultation with relevant officials, which are defined in clause 25(1), in respect 
of the matters that will allow those officials to do their function in due course. 
Hon SALLY TALBOT: Who will be the arbiter of what we end up with in a transfer order? I realise that the 
Attorney General might say that I should wait until we get to clause 25, but I am afraid I cannot because the 
Attorney General has me so interested in this now. The officials listed in clause 25 are the Registrar of Titles, the 
Registrar of Deeds and Transfers, the minister administering the Land Administration Act and any other person. 
Talk us through the process here. Will the minister have to undertake the consultation? Yes, it is the minister. If 
minister A consults with the minister who administers the Land Administration Act, which may or may not be 
the same person, who has primacy? Whose advice will settle the matter? 
Hon MICHAEL MISCHIN: I am not even going to answer that; read the clause. 
Hon Sally Talbot: I will ask again. 
Hon MICHAEL MISCHIN: Ask away. Read the clause. 
Hon Sally Talbot: Help me. 
Hon MICHAEL MISCHIN: There is nothing there about primacy. I know Hon Sally Talbot is very good at 
trying to waste people’s time. The minister must consult each relevant official. There is nothing about a minister 
consulting another minister. As for arbiters, the minister is the ultimate arbiter because under subclause (1), the 
minister publishes the order. It is all very straightforward. I know that the attempt is to make this much more 
difficult than it really is to waste time. If there is a sensible question, perhaps we could get to it. 
Hon ADELE FARINA: The Attorney General is correct that clause 20(7) states that the minister must consult 
each relevant official. But clause 25 lists four different paragraphs to describe a relevant official and one of them 
is the minister administering the Land Administration Act. The Attorney General said that Hon Sally Talbot got 
it wrong and that it does not involve the minister consulting another minister. He was actually wrong. The bill 
requires the minister to consult another minister. In that view, I think the question asked by Hon Sally Talbot is 
not an unreasonable one. Does the minister administering the Land Administration Act have a power of veto 
over whatever document the minister is consulting that minister with? After all, the responsibility for transfers 
and dealing with land is the responsibility of the minister who administers the Land Administration Act. I do not 
think it is an unreasonable question. I think the Attorney General should show a little bit more patience and walk 
through it with Hon Sally Talbot. 
Hon ROBIN CHAPPLE: Unfortunately, I am going to ask a question that might show some of my shortcomings. 
I refer to clause 20(6), which reads — 

A person or thing may be specified in a transfer order by describing the person or thing as a member of 
a class. 

Hon Michael Mischin: “Thing” is not defined. 
Hon ROBIN CHAPPLE: Sorry? 
Hon Michael Mischin: “Thing” is not defined. 
The DEPUTY CHAIR: Order, members! Hon Robin Chapple has the call. 
Hon ROBIN CHAPPLE: Thank you. I have not got to my question yet; the Attorney General is jumping the gun. 
Subclause (6) states that a person or thing may be specified in a transfer order by describing the person or thing 
as a member of a class. I am going to do the naive thing and ask the Attorney General to explain what a member 
of a class means. 
Hon MICHAEL MISCHIN: It is a description of a category of objects, persons or otherwise. It could be junior 
miners or motor vehicles as a class of an object. It is a category, a description. It is not an uncommon term to use 
and it is not limited to classrooms or socioeconomic groups if that is what the member is concerned about. 

Hon ROBIN CHAPPLE: In essence, the Attorney General is saying that it could actually be anybody. A person 
or thing may be specified in the transfer of order by describing the person or thing as anybody. Am I correct? 
Hon Michael Mischin: Yes, with sufficient specificity. 
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Clause put and passed. 
Clause 21 put and passed. 
Clause 22: Completion of transactions for this Division — 
Hon ROBIN CHAPPLE: Clause 22 states — 

If a transfer order cannot to any extent have the effect sought to be achieved by this Division 
(whether because a matter is governed otherwise than by a law of this State or for any other reason), the 
Minister and the transferor must each take all practicable steps to achieve that effect as soon as possible 
after the transfer time. 

What do we look at? Is there any constraint on that time? What is “as soon as possible”? Is it within hours, days, 
weeks or months? Is there an anticipation of how this is going to work? 
Hon MICHAEL MISCHIN: The words “achieve that effect as soon as possible after the transfer time” mean to 
do just that—as soon as is practicable and possible, giving some priority, some urgency and alacrity. An example 
has just been given to me of certain intellectual property being licensed to another jurisdiction. To effect the 
transfer of that it may be necessary to await the change of registration in the other jurisdiction, or by way of 
a novation, and the execution of that should take place as soon as is practicable to give effect to the transfer 
order. 
Hon ROBIN CHAPPLE: If, hypothetically, at that stage some litigation was entered into, would it hold up the 
whole process? Would it be a matter that might delay the process and would the process still continue if there 
were litigation afoot at that time? 
Hon MICHAEL MISCHIN: There are a couple of possibilities of what the honourable member is driving at. 
I will take one. We are looking at a wholly owned subsidiary and the transfer order—transferring assets by way 
of that transfer order to the wholly owned subsidiary. I cannot contemplate any litigation taking place by the 
subsidiary or otherwise to try to contest the transfer order that would create a problem. If the member is talking 
about whether litigation by some party against the Pilbara Ports Authority would hold up the transfer of the 
assets and the like, no, it would be a liability that would be transferred to the wholly owned subsidiary along 
with anything else to do with that action. By operation of the transfer order, under clause 20, if it were one of 
those liabilities, it would be transferred. Clause 21(2)(e) also deals with what happens to litigation and 
proceedings that may be underway. 
Clause put and passed. 
Clauses 23 to 26 put and passed. 
Clause 27: Authorised disclosure of information — 
Hon KATE DOUST: I want to talk about this clause because it was discussed in the committee report and 
a number of comments were made about it. It would be useful for the minister to explain why these provisions 
are in this bill. What is the government’s concern about information being disclosed? Perhaps the minister could 
then talk about the exemptions listed in the clause. My first question is: why is it felt necessary to have this type 
of clause and the level of penalty attached? It seems quite an unusual and severe penalty. 
Hon MICHAEL MISCHIN: In the course of negotiations and the conduct of an interested proponent’s due 
diligence, they will require certain information about the operations of the Pilbara Ports Authority. Information 
that would otherwise be confidential or commercial may be disclosed, and some of the information may be that 
of third parties, for example, the value of contracts, the extent of contracts and things of that nature. Some of that 
may need to be disclosed in confidence to proponents for them to conduct due diligence, as in any sale. Hence, to 
protect the state, in respect of the disclosure of that information, clause 27 is meant to apply. Clause 27 is 
a standard provision that mirrors, for example, provisions in the Perth Market (Disposal) Act and the Pilbara 
Energy Project Agreement (Termination) Act 2014. However, it would be wrong for those proponents to use that 
information inappropriately and without consent. Accordingly, penalties are prescribed in clause 29 for the 
misuse of that information. 
Hon ADELE FARINA: Would clause 27 prohibit the disclosure of information to the Auditor General if the 
Auditor General was inquiring into a transfer or a clause 10 disposal? 
Hon MICHAEL MISCHIN: The Auditor General is entitled to any information that the Auditor General can 
obtain under his legislation. I do not have in front of me the sort of information that is involved. However, 
clause 28 contemplates the Auditor General obtaining information and gives a protection to the Auditor General 
in respect of the disclosure of information in his possession. 
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Hon ADELE FARINA: I suppose it is unclear, because we have all read reports from the Auditor General when 
the Auditor General has not been able to access information that is needed in particular reviews because 
a government has claimed commercial-in-confidence and, therefore, not released the information to the 
Auditor General. That is a concern. My next question to the minister is: would clause 27 prohibit the disclosure 
of information to a parliamentary committee inquiring into a clause 10 disposal? 

Hon MICHAEL MISCHIN: It has nothing to do with parliamentary committees and makes no restrictions at 
all. Clause 27 simply protects the government against the disclosure of certain information becoming a breach of 
contract and the like. If compulsive powers can be exercised under the regime operated by parliamentary 
committees, that is a different issue. It does not affect any power to obtain documents by anyone legitimately 
entitled to obtain those documents, including the Auditor General or a parliamentary committee. 

Hon ADELE FARINA: The reason I am asking the question is that clause 27 obviously has a nexus with clause 
29, which refers to the offence of disclosing information, to which fairly steep penalties are attached. My 
understanding of the explanation provided by the Attorney General is that Pilbara ports or the state might need to 
release information that is commercial-in-confidence to parties that are interested in purchasing what is for sale 
at Utah Point port and that this protects that information not being disclosed further by those parties. If one of 
those parties were called up before a parliamentary committee inquiring into a clause 10 disposal, would that 
person fall foul of what is being sought to be achieved from clauses 27 and 29, and potentially place that person 
at risk of a $200 000 fine under clause 29? 

Hon MICHAEL MISCHIN: This hypothetical cannot be dealt with by way of advice without some further 
specificity. If the honourable member is talking about a parliamentary committee compelling a private citizen to 
provide confidential information held by that citizen that they do not own, that raises a number of questions 
about the propriety of the behaviour of that committee. These clauses simply protect the state against action that 
may result from the state providing information to proponents that those proponents may require that might 
ordinarily be considered confidential but may be necessary to effect the negotiations and a sensible 
“for value” disposal of the asset. The bill states that that necessary disclosure does not result in a breach of 
contract and is not actionable. 

If someone obtains that information and then misuses it, they are punishable under clause 29. The scheme in the 
act does not affect the power under any other statute of any particular authority to obtain information that may 
be necessary for the exercise of its lawful functions, nor does it interfere, expand or otherwise touch on the 
powers of the Auditor General specifically nor does it affect the properly exercised powers of parliamentary 
committees. It is irrelevant to it. 

I prefer not to speculate on what might happen under some hypothetical set of circumstances if a parliamentary 
committee were to seek to do something; it is simply irrelevant to the operation of these provisions. They do not 
affect any of those things.  

Hon ADELE FARINA: The Attorney General stated that clause 27 of the Pilbara Port Assets (Disposal) Bill 2015 
provides for the government or the authority, an associated agency or a corporate vehicle to disclose certain 
information for the purposes of a section 10 disposal and that, therefore, would be an authorised disclosure. If 
a parliamentary committee inquired into a section 10 disposal, could it not call up that government officer and 
ask them to provide the committee with a copy of the documents that the officer provided every proponent, 
pursuant to their obligations through this process that were protected by proposed section 27(2)? I find it 
ridiculous that we are providing the government and government officers the capacity to provide information in 
confidence to proponents, yet when this Parliament asked for that information, it was denied on the basis that it 
is commercial-in-confidence. 

Hon Michael Mischin: Has that happened? 

Hon Kate Doust: Regularly. 

Hon Michael Mischin: Has that happened in respect of this particular motion the member is talking about? 

Hon ADELE FARINA: If the Attorney General read the committee report, he would have seen that the 
committee sought to obtain a fair bit of information about general operations at Utah Point and was not able to 
obtain that information, even though some of it was available on the website. When Hon Ken Travers made his 
contribution to the second reading debate, he went through that in quite some detail, and I do not intend to go 
through that again. I ask the minister: if we are going to draft legislation that provides government officers to 
release commercial-in-confidence information for the purposes of a section 10 disposal, why is that information 
not available to a parliamentary committee, if they inquire into that section 10 disposal, or to Parliament? 
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Hon MICHAEL MISCHIN: This is hedged about with a number of hypotheticals. If the honourable member 
can point me to where the committee asked for the specific information that is embraced in clause 27, I might be 
able to give her some assistance. But to talk in hypotheticals and possibilities is of no assistance to anyone. 
I understand the opposition’s mantra about failure to disclose certain information and I will not get into that 
debate. This clause operates in a specific way. Subclause (2) states — 

… a disclosure of information is authorised if it is made for the purposes of a section 10 disposal by — 
(a) the Government or the Authority, an associated agency or a corporate vehicle; or 
(b) a person acting with the authority of a body referred to in paragraph (a). 

It states nothing about the power of a committee to legitimately seek access to those materials. I am talking about 
a committee that is invested with the terms of reference that would allow it to do that—rather than simply at 
large because someone on it decides that they are interested, but actually doing its job—being denied the access 
to the information. If those circumstances arise, I will consider that. However, at the moment we are talking 
about a hypothetical in which the committee has not requested any of that. I am informed that all the information 
that was sought by the committee that looked into this bill was provided. 
Hon ROBIN CHAPPLE: Clause 27 creates an exemption for the disclosure of information that would 
otherwise breach a contract or a statutory duty if the information were disclosed for the purposes of a section 10 
disposal. Clause 10 states — 

(1) The Minister may, by order published in the Gazette — 
(a) direct the disposal of all or specified port assets or all or specified associated assets; or 
(b) vary or revoke an order made under paragraph (a), or under this paragraph, at any time before 

effect is given to the order. 
Clause 27 deals with the disclosure of information for the purposes of a section 10 disposal. The Standing Committee 
on Legislation notes that only the parties to the disposal or persons acting under the authority are protected by 
this clause. I have two questions arising out of that. Firstly, if several applicants were seeking to purchase the 
port, would that exemption apply to all of them or only the successful applicant? Secondly, of the information 
that may be disclosed and is made available, would the full retention values be part of that process? 
Hon MICHAEL MISCHIN: The information will be provided to all short-listed applicants that require it and 
no, none of them will be getting the retention value. 
Hon ROBIN CHAPPLE: We are providing an exemption for the disclosure of information that would 
otherwise breach a contract or a statutory duty, so would any one of those parties that might make an application 
to purchase—there could be any number between one and 10—be afforded that protection from disclosing 
information that would otherwise be a breach? Are they exempted from that whole disclosure issue? 
Hon Michael Mischin: It is the state that is protected. 
Hon ROBIN CHAPPLE: It is only the state; it is not the parties. I thought that this exemption for disclosure 
that would otherwise breach a contract or a statutory duty would be for any parties, not just the state. 
Hon Michael Mischin: What are you referring to? 
Hon ROBIN CHAPPLE: I am referring to clause 27 and back to clause 10. It refers to the disposal of port 
assets or associated assets, so there are obviously two parties to that; therefore, I assume the information will be 
disclosed to all the parties, or is it only disclosed to the minister? 
Hon MICHAEL MISCHIN: There is a bit of a misunderstanding here. The authorised disclosure of 
information under clause 27(2) is predicated for the purposes of subclause (1) and states — 

… a disclosure of information is authorised if it is made for the purposes of a section 10 disposal — 
It is limited to that — 

by — 
(a) the Government or the Authority, an associated agency or a corporate vehicle; or 
(b) a person acting with the authority of … 

One of those. A corporate vehicle is defined in clause 3 as one of the four things that are specified in paragraphs 
(a) to (d)—essentially, the subsidiary that is created for the purposes of being a transferee. It has nothing to do 
with the proponents being protected against anything. It is a protection for the government and for those bodies 
that are established in order to obtain the assets for the purposes of the section 10 transfer. 
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Hon ROBIN CHAPPLE: I clearly understand what the Attorney General has said. The parties involved in this 
negotiated outcome do not have those levels of protection, so they are completely constrained from passing on 
the information available to officers or subsidiary people within their organisations. Is that correct?  
Hon MICHAEL MISCHIN: The unauthorised disclosure is provided for under proposed section 29. If 
someone uses the information in one of the manners prescribed under proposed section 29, they will commit an 
offence. Plainly, corporate bodies operate through their human components and some communication of 
information within a corporate body would be necessary. However, if someone misuses that information, they 
could be guilty of an offence. If the body sanctions that, and it is sufficiently attached to the conduct of the body 
by the particular person within it, then by way of corporate responsibility, the corporation would commit an 
offence. The protection is there for the government against a disclosure of information that might arguably be 
a breach of contract or confidentiality, but may be necessary in order to effect negotiations for the particular 
purposes prescribed. Otherwise, there is a sanction prescribed for recipients of that information who misuse it. 

Hon KATE DOUST: Members have been circling around the issue of the Auditor General, but I come back to 
the thirty-third report of the Standing Committee on Legislation, which picks up on clauses 27 and 28. I do not 
know whether we would deal with this under clause 27 or 28, but I think it is useful that we are starting to have 
a discussion about what the Auditor General can and cannot release. I have been going back through the 
Auditor General Act 2006 and that legislation sets out quite clearly that the Auditor General is, indeed, 
independent. It specifies how the Auditor General can basically access any information—I think the word “any” 
is used—and then, obviously, use that information. I do not understand why the government has thought to treat 
the Auditor General in a different manner under this legislation and to actually provide that exemption. I would 
have thought that the Auditor General, under his own legislation, would automatically have that protection 
afforded to him in his role as an independent investigator, if you like. He would already have the capacity to use 
his own discretion for what information he does or does not make public or available. It comes back to the 
matters canvassed in the section of the committee report in which this issue is picked up on. I do not understand 
why the government has thought to put in place what would appear to be an added layer, if you like, when it 
does not appear to be needed, because the Auditor General already has some quite broad powers and already has 
those protections there. 

Hon MICHAEL MISCHIN: The Auditor General has limited powers over port authorities anyway under, for 
example, section 90 of the Port Authorities Act 1999. This provision extends the protection afforded to the 
Auditor General for his use of information in specific circumstances. It allows the Auditor General to disclose 
information in his possession or control to any person, if it is for the purposes of a disposal, and enables the 
Auditor General to provide information that may assist in that disposal, and that he is specifically requested to 
disclose, even though that disclosure might otherwise be a breach of the Auditor General Act 2006. There are 
similar provisions under section 18 of the Rail Freight System Act, section 28 of the Gas Corporation 
(Business Disposal) Act 1999 and section 9 of the Dampier to Bunbury Pipeline Act. It protects the 
Auditor General and extends his ability to use that information; it does not restrict it, as was noted, I am 
informed, by the committee. 

Hon KATE DOUST: I raise that matter because if we look at section 45 of the Auditor General Act, 
“Protection from liability”, we see that it goes through who is protected against any action or claim for damages 
and the circumstances under which that would happen. It also refers to confidential information and, again, what 
the Auditor General or people in his office appointed or employed to do the work of an independent auditor can 
and cannot keep confidential. If that protection is already there, does it really need to apply to the bill we are 
dealing with? 

Hon MICHAEL MISCHIN: In addition to what is in the Auditor General Act, this legislation provides the 
Auditor General with the power to disclose information in certain circumstances, so it goes beyond what is in the 
Auditor General Act. 

Clause put and passed. 

Clause 28 put and passed. 

Clause 29: Offence of disclosing information — 

Hon ROBIN CHAPPLE: I go back to the previous discussion we were having on clause 27. I asked about 
disclosure by other parties and the Attorney General said quite clearly that they were not covered. However, 
clause 29(1) reads — 

(1) Subsection (2) applies to a person (a bound recipient) who — 
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(a) obtains information connected with a section 10 disposal, whether through a disclosure 
authorised by section 27 or otherwise; and 

(b) has agreed or is otherwise under a duty not to disclose the information to others. 

This is where we come back to a potential purchaser, and there may be several. Is the same information provided 
to all the applicants in its entirety, and at what level within the organisation or structure of an applicant is it 
provided to a person we are referring to here as a “bound recipient”? What are the limitations of the disclosure 
within the corporation of that information? Obviously, they cannot just go to the chief executive officer and 
disclose that information; it would have to be disclosed to accountants and other people—bean counters—within 
an organisation. Can the Attorney General explain the limitations around that?  

Hon MICHAEL MISCHIN: The bound recipient referred to in clause 29(2) applies to a person who obtains the 
information and has agreed, or is otherwise under a duty, not to disclose the information to others. The disclosure 
will depend on how the information is provided. If it is provided as part of the tender documents, confidentiality 
provisions are customarily written into them to limit the use to which the information would be put and how it 
can be disseminated and used. A person who receives that information would be a bound recipient for the 
purpose of clause 29. A person can include not only an actual person, but also a corporate entity in accordance 
with the definition of “person” in section 5 of the Interpretation Act 1984. The misuse of that information, or 
perhaps the use of that information in a manner inconsistent with the limitations within which it is provided, 
would constitute an offence that is punishable under subclauses (2) or (3) of clause 29. In the case of the offender 
being a corporate body, I believe the monetary penalties under section 40(5) of the Sentencing Act increase from 
$200 000 to $1 million. 

Hon ROBIN CHAPPLE: Unfortunately, this is a hypothetical, but if another party to the iron ore industry were 
to be a purchaser or seek to purchase and it had an interest in its own iron ore product, at what time do we say 
that that information could be provided to a potential purchaser with a large investment in another iron ore 
development? It would become aware of contractual arrangements, pricing and a number of things that it could 
use not necessarily openly, but being aware of pricing structures could assist its own business development 
outside the purchase of Utah Point. I think that the Attorney General understands what I am saying. I do not want 
to mention any particular names, but how will a potential bidder be restrained from access to information that it 
might be able to use commercially to advantage its own situation? 

Hon MICHAEL MISCHIN: A couple of things need to be said on this. Firstly, the government would provide 
this information only to bona fide bidders—those shortlisted—and the information would be limited to that 
relevant to a section 10 disposal. By way of clause 29, both the body corporate and the individuals who are 
provided with that information are bound from misusing that information by the risk of committing an offence 
and being punished. It has to be understood that this sort of thing is not unique. Every corporate negotiation of 
any substance runs similar risks and requires similar diligence and attention as, in this case, to the ordinary 
operations of business. It is not often backed up by criminal sanctions. I can understand what the honourable 
member is driving at, but it is not as though this set of circumstances is unique. All disposals of government 
assets and all negotiations that governments may be involved in—whether it is leasing out or selling some office 
space somewhere, the selling of an asset or land in order for people to build an office on it, or leasing land out—
requires some negotiations and the provision of information. Mechanisms are put about to ensure that only the 
necessary information is released and that it is released in circumstances in which the information can be 
controlled to the extent possible. It is theoretically possible that a competitor might obtain information, but this 
sort of information would not be simply handed over to the mail clerk and anonymously delivered down to 
mining company X. Proponents would put together tender teams that would have to satisfy the government that 
they are legitimate tenderers and that the information that is being sought is necessary to be disclosed in order to 
enable the negotiations to proceed and that that information is available to others as well so that there is a level 
playing field. The government’s objective is to keep this concern going and not to disadvantage those who have 
a legitimate interest in its use, which has been said all along. There is simply no benefit to either the Pilbara Ports 
Authority or the government generally in permitting the misuse of commercial information. If anything, the 
complaint is that the government is too sensitive about commercial-in-confidence information rather than being 
indiscriminate in its publication. This sanction is there to reinforce the need for the proper use of whatever 
information is provided for the purpose of effecting a disposal. 

Hon ROBIN CHAPPLE: I thank the Attorney for his explanation. The problem I have with it is that we may 
never know directly or indirectly whether that has been used for commercial advantage. 

The Attorney General raised two points, and I want to touch on those. The Attorney General referred to 
“only those people who are shortlisted”. Can he identify how many tenderers will be shortlisted—will it be one 
company, two companies or 10 companies? What will be the parameters for a company to be shortlisted? The 
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Attorney also used the words “legitimate tenderers”. Who will make the decision about whether a tenderer is 
legitimate, and how will that legitimacy be established? 

Hon MICHAEL MISCHIN: The number of people who will be shortlisted will depend on the response. The 
people on the shortlist will be selected by those responsible at the Department of Treasury, who have experience 
in these matters and in selecting those that are the most viable, after assessing the merits of the particular bid, 
and having regard to the character of the bidder. Plainly some due diligence will be done on behalf of the 
government. If it is beyond the capability of a tenderer to properly manage this particular asset, they will not be 
shortlisted. As I have indicated, the government has simply no interest in doing anything other than ensuring that 
this particular asset continues to operate in the manner in which it was intended to operate. 

Hon ROBIN CHAPPLE: The Attorney General has just raised the merits of the bid. The merits of the bid would 
involve the economics of the bid, one would assume. However, would they also involve the criteria established 
under the Pilbara ports act in relation to the provision of unfettered access by junior miners to the port? I cannot 
find the exact words that are used in the bill, but it clearly provides for competition in the marketplace. Therefore, 
when we are dealing with the words “the merits of the bid”, are the constraints or requirements of the Pilbara ports 
act taken into account when considering the merits of the bid, or will it be based purely on economic merit? 
Hon MICHAEL MISCHIN: The Pilbara ports act is not relevant. As has been indicated on a previous occasion, 
the merits of the bid will be assessed on a range of factors that will be relevant to the state’s objectives in the 
disposal of the asset. That would include, I would have thought, the ability of the asset to continue to function. 
Hon ROBIN CHAPPLE: The provisions with regard to the setting up of Utah Point were to provide a facility for 
junior miners or small miners that do not have rail access and need access to a port to which they can bring in road 
transport. Will that be considered as part of the merits of the bid; and, if not, are we not potentially creating 
a situation in which the very essence of the establishment of Utah Point will not be considered as a merit of the bid? 
Hon MICHAEL MISCHIN: Perhaps the honourable member can help me and tell me how this is relevant to 
clause 29. 
Hon ROBIN CHAPPLE: In my view, if we are going about the process of disposing of the asset, which is 
Utah Point, one would assume that the merits of the bid must include the notion that Utah Point was set up, and 
is currently set up, for the purpose of providing a port facility for junior miners. I would, therefore, hope that that 
will be one of the merits of the bid, because, if it is not, what are we doing in this bill? 
Hon MICHAEL MISCHIN: I thank the member for that. We have been all around the policy of the bill on several 
occasions. Clause 29 creates the offence of disclosing information. What does this have to do with clause 29? 
Hon ROBIN CHAPPLE: I raised that point because the Attorney used the words “it will be associated with the 
merits of the bid”. I am just coming back to the Attorney’s comment. All right; we will move on. The penalty 
under this clause is a fine of $200 000. I cannot see—I might be missing it in another clause—whether there will 
be a one-off fine for a breach or whether a fine will be initiated for various breaches. Will there be an ongoing 
fine if the breach continues? How will that be dealt with? 
Hon MICHAEL MISCHIN: By its terms, it is not a continuing offence. Therefore, each act or omission that 
involves a breach of the terms of either subclause (2) or subclause (3) will be an offence. 
Hon Robin Chapple: Each one? 
Hon MICHAEL MISCHIN: Yes. 
Hon ROBIN CHAPPLE: So can there be several breaches, with a fine of $200 000, to the same corporation or 
individual for continuing the breach, or will it be for each individual breach that is made in relation to a number 
of aspects of disclosure? 
Debate interrupted, pursuant to standing orders. 
[Continued on page 6682.] 
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